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Over the past three years, the US Department

With 1,500 rules to follow it seems impossible to

of Homeland Security has had a top priority of

get them all right. And to be honest, sometimes

immigration control. From increased E-Verify

you won't. That is why we recommend a yearly

budgets, to border wall construction, there is

HR audit where an experienced outside

an intense focus which has immediate

company can help you find areas of risk and

implications for business owners.

work with you to mitigate them. While the HR
audit may focus on many areas, a primary area

In 2017, DHS quadrupled the amount of time

will be the I9s you (hopefully) have (neatly)

DHS employees are committed to audits and

filed away. But let's say you do not have I9s

investigations. As a result, a wider range of

on file or you do and they are not in

companies and industries are experiencing

compliance. And let's say you have not done

I9- audits. From 2017 to 2018 there was a 400%

your own internal audit before the ICE man

increase in I9 audits.

comes. What might happen?

I9 compliance may seem simple:
Your New Hire completes section 1
You complete section 2

This book is designed to shed light on what an

Complete E-Verify

ICE audit looks like and what the

Voila! your I9 is complete

consequences of the audit might be.
While the intent is not to scare you, it can be

However, the I9 form has over 1,500 rules

frightening to see just how much power the

and has a life-cycle which exceeds the life-

government has to disrupt your business and

cycle of an employee. Once the employee

what the outcome of an audit might be. This

leaves, the form is still kept – until the later of

should make you feel empowered to make

one year past termination or three years past

positive changes now, before the ICE man

the date of hire

cometh...
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THE ICE MAN COMETH
An audit can create a significant disruption to

Phase 1: Notification and Preparation

a companies management team due to the
scope of a governmental inspection. The

The first action which happens in an inspection

results can also be expensive through fines

is the NOTICE OF INSPECTION (NOI). This

which have increased five times since July

can be hand delivered by an ICE inspector or

2016.

may be sent via certified mail. It may be sent
to the business owner or it may be sent to any

Unfortunately, there is no way to predict who

member of senior management or it may be

will be inspected or when an inspection will

sent to a registered agent, which represents

occur. An inspection could be from random

the company. As the NOI can come in the

selection or it can be triggered by a complaint

door by different means, it is important that

to the Department of Homeland Security or

staff from the receptionist, to the

other governmental organization or from a

administrative assistant, to other managers

lead for a separate inspection.

understand the importance of the timelines of
responding to these documents. When an NOI

ICE officials have clearly said that no

is delivered in person, it is more likely to sound

specific type of company or size of

an alarm for action. While an NOI sent via

company is void of the risk. They are

certified mail has a greater chance of not

spreading their nets wider.

receiving immediate attention.

What does the inspection process look like?

How long does a company have to

Employers don’t need to be nervous. They just

respond? Customarily, ICE provides a

need to be prepared. Part of being prepared

company three days to respond. Three days to

is understanding the process. Understanding

collect all the information requested and

what happens during the different phases of

submitted it back to ICE. This three day

an I9 inspection which are:

window includes weekends, holidays – it
includes every day. It is not based on business

Notification

or normal working days. If a company receives

Forms Inspection

a notice on Thursday, the response is due by

Contest Period

end of day Sunday. If the NOI is delivered in
person, the ICE agent may ask if the company

This knowledge will help employers prepare for

wishes to waive the three days and deliver the

an inspection, if it comes. Awareness helps

documents immediately. Ensure staff are

employers avoid surprises which can cost time

trained how to respond to this offer from the

and money.

ICE agent.
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Typical, with an NOI, is a subpoena
requesting additional documents beyond the

2019 ICE STATISTICS

I9s. This may include any or all of the
following:
Payroll records
Earning statements

6,812: the number of new
work-site investigations

Past employee lists
Employee lists for a period in time
Current employee lists
Business licenses
Articles of incorporation

6,456: the number of
Form I9 inspections

Tax documents
List of temporary employment firms
All to be collected and delivered to the ICE
Agent within three days.
This can have companies – big and smallfacing challenges if file organization and
management is not in optimal condition.

2,675: the total number
of arrests resulting from
I9 inspections (2,048
administrative arrests
and 627 criminal arrests)

Sometimes these documents are maintained by
different departments, different offices or
even different vendors or consultants.
Companies which rely on paper I9 systems are
more susceptible to error or missing
documents. Companies often find 60% or

$14,300,000: judicial fines,
forfeitures, and restitution
fines against employers in
violation of I9 requirements

more of paper I9’s missing.

Number 1 audit
concern:
companies who
are required to use
E-verify and do not.
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MANDATORY USE OF

Phase 2 – Inspecting the Forms

E-VERIFY BY STATE

In Phase 2, ICE will review the documents you
provided. Do not expect an immediate response.
This review can take three to six
months. ICE will classify the documents
based on any failures it finds. They may
ALL EMPLOYERS

Arizona
Mississippi
Alabama
South Carolina

be classified into:
Substantive Violations – these are errors which
can prevent the validity of the I9 and the ability
to use the document to verify eligibility or
identity. These cannot be corrected.
Technical or Procedural Violations – these are

MOST EMPLOYERS

errors such as missing titles or some missing dates
or a issuing authority written incorrectly. These

North Carolina (25+
employees)
Georgia (10+ employees),
Utah (15+ employees)
Tennessee (6+ employees)
LIMITED USE BY CASE

Colorado
Florida
Idaho
Indiana
Louisiana
Michigan
Minnesota
Missouri
Oklahoma
Pennsylvania
Virginia
West Virginia
Washington

can be corrected or amended within 10 days of
receiving the notice of completion from ICE.
Upon completion of the inspection, ICE will send a
written notice of the results. The results of your
inspection can be as follows:
Notice of Inspection Results – you passed! You
have met compliance requirements.
Notice of Suspect Documents – an employee is
determined not to be eligible can cannot continue
to work.
Notice of Discrepancies – ICE cannot verify an
employee’s eligibility and requests additional
documents.
Notice of Technical or Procedural Failures - the
company has 10 days to correct and resubmit.
Warning Notice – there are errors, but the
company will not be fined.
Notice of Intent to Fine – there are violations
and they have determined fines.
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FINES
Fines can be a result of substantive errors, technical
or procedural violations, hiring an individual whom
ICE determined was not eligible, or employing
someone after receiving ineligible status.
Additionally, based on factors such a seriousness
and history, ICE can enhance the fines as well.
The fines are calculated based on:
Size of the company
Seriousness of violations
History of inspections
Number of violations

FINE TABLES
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Phase 3 – Contesting
If a company receives a Notice of Intent to Fine,
CHECK YOUR COMPLIANCE

the employer may try to negotiate with ICE
towards a settlement, contest the findings
(employers have 30 days to do this) and request a
hearing. If the employer chooses neither of these
options, ICE will issue a Final Order demanding

Find The
Risk

payment of the fines.

MITIGATE YOUR RISK

Reach out to a HR partner to schedule an audit –
through an audit, an employer will be notified of
mistakes, and have the opportunity locate missing
files and make corrections. Working with an

Fix the
Problems

experienced consultant can save a company time
and money. The two page I9 has over 1,500 rules
to which it must comply. An experienced auditor
can complete an audit and review, which will
gather all I9s and supporting documents and
review them. This will enable them to identify
missing documents, procedural concerns, issues on
current forms and make the corrections available
to the document.

Standardize
CORRECT WHAT YOU CAN

NOTE: Not all errors can be corrected. For
instance, if the I9 was not completed timely, this
cannot be corrected. It can be noted and
acknowledged through audit notations.

Monitor &
Manage

Employers can only make corrections to Section
2 and Section 3
Corrections to Section 1 must be made by the
EMPLOYEE!

Once the initial issues are fixed, it is time to review the process to identify WHY these errors
have occurred and prevent future similar errors.
Our top recommendation is for the employer to standardize the process and train everyone who
may be involve. With standardization comes consistency. Within the standardization should
come managing and monitoring throughout the documents life-cycle. Regular monitoring of
completed I9s can prepare for that Notice of Inspection.

WHAT'S NEXT?

Well, if you feel like your I9s are all in order and there are no errors, then sit back and relax
because you are audit ready! It feels good doesn’t it? If you feel like they are most likely in order
but want to be sure you understand everything there is to understand about I9s please join us
for a free class where we go over the form and what you need to know. If you are sitting here
reading this saying what the heck is an I9, its time to call us. Seriously, stop reading this and call
us, we are going to get through this
together.
Have questions about the conditions of your I9’s? Contact ALT HR Partners today. We can help
you review current conditions and ensure your company is prepared!
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